
NOTE:

The enclosed terms of trust are an example of a comprehensive trust order which you may use for your whānau trust. The actual content of the trust order may differ depending on your circumstances and you may customise this example to best fit any terms of trust you have set for your trust. 

You should read through each clause carefully and alter, amend or delete where appropriate to suite your circumstances.
When customising your terms of trust – you must at least stipulate:

· A name for your trust
· The nominated tipuna for your trust 
· The beneficiaries of your trust
· If you include any clause showing an asterisk (*) in the draft terms of trust, each asterisk must be replaced by an appropriate figure, percentage or name.

Finally – please note that this example is intended to provide you with general information only. The Ministry of Justice makes no warranty, express or implied, nor assumes any legal liability or responsibility for the accuracy, correctness, completeness or use of any information contained herein.

Any final terms of trust are subject to confirmation by the Māori Land Court in accordance with sections 219 or 244 of Te Ture Whenua Māori Act 1993. 

If you require assistance, please contact your local Māori Land Court office.

1
Title

· This Whanau Trust shall be known as the 

· * _____________________________________________________________ Whanau Trust

· and shall apply to all interests in the said land from time to time vested in the Trustees for the Whanau Trust.

· The tūpuna to be named in this order is/are * _____________________________________


_________________________________________________________________________

· The beneficiaries of the said trust is/are * _____________________________________


_________________________________________________________________________

2
Objects
The objects of the Trust shall be to preserve the interests of the Whanau and to facilitate the administration of the interests from time to time vested in the Trustees and to provide a pool of income arising from those interests to be applied for the purposes of promoting the health, social, cultural and economic welfare, education and vocational training and general advancement in life of the beneficiaries as defined in Section 214(5)(a) and (b) of Te Ture Whenua Maori Act 1993 (the Act).

3
Powers
The Trustees are empowered:


(a)
General



In furtherance of the objects of the Trust and except as hereinafter may be limited to do all or any of the things required to implement the objects of the Trust PROVIDED HOWEVER that the Trustees shall not alienate the corpus of the Trust or any part thereof by way of sale or gift.  When considering any other alienation the trustees must adhere to the terms of Part VII of the Act.


(b)
Specific



Without limiting the generality of the foregoing but by way of emphasis and clarification it is declared that the Trustees are empowered:
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i
To distribute




To allocate or distribute all or any of the funds arising from the Trust in accordance with Clause 2 hereof or subject to an Order of the Court in accordance with the provisions of Section 218 of the Act.



ii
To set aside cash reserves




To accumulate income and to set aside such reserves as the Trustees in their discretion shall think fit for contingencies or for expenditure to give effect to any proposal authorised in pursuance of Section 236 of the Act.



iii
To invest




To invest the income from the Trust or any portion thereof PROVIDED HOWEVER that the Trustees may not apply the said income or any part thereof in or towards the purchase of shares in any registered company without the prior approval of the Court.



iv
To pay own costs




From the revenues derived from the operation of the Trust to pay all costs expenses and disbursements incurred by them including the costs of any person or persons employed by the Trustees in the administration of the Trust or in the furtherance of any of the objects of the Trust including also the reasonable fees costs and travelling expenses of the Trustees in attending the meetings of the Trust or in attending to the Trust business at the rates from time to time fixed under the Fees and Travelling Allowances Act 1951.
4
Protection of minorities


In any case where any Trustee or beneficial owner feels aggrieved by any direction determination or resolution of a meeting of the Trustees or of any act or omission of the Trustees he may:


i
give to the Trustees notice of his intention to have the matter complained of referred to the beneficial owners and then PROVIDED THAT within 14 days thereafter he is able to file a requisition supporting that notice executed by not fewer than *          beneficial owners then the Trustees shall fix a time and place and convene a general meeting accordingly; PROVIDED FURTHER that if the Trustees fail to convene a general meeting within a reasonable time or he is dissatisfied with the resolution of this matter by the general meeting he may:


ii
give to the Trustees notice of intention to have the matter complained of referred to the Maori Land Court and within 14 days thereafter file an application pursuant to Section 237 and/or 238 of the Act and/or Section 68 of the Trustee Act 1956 requesting the Court to review any such act or omission of the Trustees and/or give directions as to any contemplated act or omission of the Trustees arising from the resolution of the general meeting of beneficial owners or any other reason; OR pursuant to Section 244 of the Act for the variation of this Trust Order to make particular provision for the matter in dispute and in either case serve a copy thereof upon the Trustees AND upon and following receipt of a notice of intention as aforesaid and for as long as the matter remains unresolved, but then PROVIDED the further particulars are filed within 14 days, and except as may be necessary for the avoidance of an action by any third party affected or as may be directed by a Court on application for injunction, directions or the like, the Trustees shall take no steps or no further steps as the case may be to implement or otherwise give effect to or enable the continuance of the matter complained of.
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5
Obligations

(a)
General Meetings



The Trustees shall call a general meeting of the beneficial owners within 12 months of the date of the creation of the Whānau Trust and thereafter at such times as the Trustees in their discretion shall determine and at least once in every five years.


(b)
To report to the Court



Any Trustee at any time, upon being required by the Court, shall file in the Court a written report and make himself available to the Court for questioning on any matter relating to the administration of the Trust or to the performance of his duties as a Trustee.


(c)
Reports and accounts


i
The trustees shall cause to be prepared Annual Report.  However, if the trust receives income of more than $10,000 annually then the trust shall make steps to have proper accounts prepared by chartered accountants.


ii
At each general meeting the Trustees shall produce reports and accounts for each year in respect of which they have not earlier presented reports and accounts to a general meeting.


(d)
Review of the trust


i
The Trustees shall in the 5th year after the constitution of this Trust apply to the Court for a review of the Trust.



ii
On any such review the Court may by Order give such directions to the Trustees as it thinks fit, confirm the Trust Order without variation, vary the terms of the Trust Order in such manner as it thinks fit or make an Order determining the Trust.


(e)
Appointment of additional or replacement trustees



At any General Meeting called for that purpose the beneficial owners may elect additional or replacement trustees for the Trust and the persons elected must forthwith file with the Court an application under Section 239 of the Act for Orders appointing the persons elected.

6
Removal of trustees


(a)
The Court, for sufficient cause, may at any time remove a Trustee from office.
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(b)
Including and in addition to the grounds provided in Section 240 of the Act upon which a Trustee might be removed by the Court, it shall be sufficient cause for removal that:



i
a Trustee has not complied with the provisions of Clause 5(b) and 5(c)(i) hereof;



ii
a Trustee has absented himself from three consecutive, properly convened meetings of the Trust without reasonable excuse;



iii
a Trustee has become a bankrupt;



iv
a Trustee is convicted of any offence whereby he is sentenced to prison and is still serving such sentence;



v
a Trustee has failed to carry out the duties of his office satisfactorily;



vi
because of physical or mental infirmity or prolonged absence a trustee is or will be incapable of carrying out his duties satisfactorily.

7
Additional Interests


Should any additional interests later be vested in the name of any of the owners participating in this Whanau Trust and named in the Order whereby this Trust was constituted (or any succeeding order), those additional interests:


(a)
shall be included in this Trust automatically by application to the Court by the Registrar without notice to the owner(s) thereof


OR

(b)
shall NOT be included in this Trust without first referring the matter to the owner(s) thereof who shall then decide whether the additional interests should be included in the Whanau Trust


(delete one option)

